
. . .  . .  

MARY E. WARD 
Counsel-Research and Development 

Winston-Salem, NC 27102 
919-741 -5376 
Fax 919-741-3763 

April 19,1996 

Debra Janes 
Occupational Safety and Health Administration 
U. S. Department of Labor 
Room N-3647 
200 Constitution Avenue, N.W. 
Washington, D.C. 20210 

L 593 
OSHA 
OOCKET~FFICEFI 
DATE ApR231998 
TIME 

Re: Reeentlv Dublished information on Indoor Air Ouality 

Dear Debra: 

R. J. Reynolds hereby submits new information that is relevant to OSHA’s rulemaking on 
Indoor Air Quality. Below are discussions of the implications of this infomtion for the 
rulemaking. R. J. Reynolds requests that this letter, including these discussions, be entered into 
the record. 

“Smoking Banned in Most Workplaces, Survey Shows,” Business & Lcea I ReDorts, Inc., 
1996. 

This report provides new Adormation relevant tc) important issues in the rulemaking. 
First, under section I@) of Executive Order 12,866, OSHA must specifically demonstrate that 
private markets and public institutions have failed to address the workplace smoking issue. As we 
stated in our post-hearing brief, RJRT, 1996 [Ex. 5351, the rulemaking record, including citations 
by OSHA, itself, indicates that the private market is addressing successllly the issue of 
workplace smoking. RJRT, 1996, px .  535, V-18, 191. 

The attached survey fiom Business & Legal Reports, Inc. m h e r  supports this contention. 
According to this most recent survey, approximately 96% of employers surveyed either banned 
smoking in offices or permitted smoking only in designated areas (75% banned smoking, 21% 
permitted smoking only in designated areas). With respect to plant areas, 91% either banned 
smoking or permitted smoking only in designated areas (62% banned smoking, 29% permitted 
smoking only in designated areas). 

“We work for smokers.’’ 
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The fact that most companies have already addressed workplace smoking strongly rebuts 
OSHA’s assertion of market failure. As the record indicates, dearly, the market has not failed, 
and thus, OSHA’s Proposed Rule is neither “reasonably neceswy nor appropriate.” 

Second, OSHA must take this data into 8ccount when assessing current occupational 
exposures to ETS. In the Secretary of Labor’s recent brief to the U.S. Court of Appeals for the 
District of Columbia Circuit, the Secretary asserted that “assessing the levels of ETS currently 
present in workplaces is one novel technological issue that must be resolved in this proceeding.” 
The Secretary of Labor’s Response to ASH’S Petition for Mandamus at p. 9, fn. 3, ASH u. OSHA 
@.C. CK. 19?6), NO. 95-1615. 

Moreover, as we discussed in our post hearing brief, RJRT, 1996, E x .  535, II-89 to II- 
941, present workplace exposures are sigmficantly lower than in the past. OSHA must account 
for this decrease in smoker prevalence. In its Notice of Proposed Rulemaking, OSHA estimated 
that more than 74.2 million nonsmoking adults in the workforce would be covered by its proposed 
rule. 59 Fed. Reg. 15995. Yet, OSHA also estimated that more than 74 million nonsmoking 
American workers are exposed to ETS in their places of employment. 59 Fed. Reg 16007. 
Clearly, this latter estimate is based on evidence that has been superseded and must be adjusted. 
Thus, data such as the above survey are essential for OSHA’s calculations regarding current 
occupational exposures. 

“First Wave Of Md. Smoking Ban Fines Leaves Businesses Fuming,” Indoor Air Review 
S(l2): 1,lO; February, 1996 

Under the Unhnded Mandates Reform Act of 1995,2 U.S.C. 0 1501 et seq. (“UMRA”), 
OSHA is required to take several steps to minimize any adverse effects that its proposed 
workplace smoking ban will have on the 23 states which have chosen to adopt their own safety 
and health programs in compliance with Section 18(c) ofthe OSH Act. 29 U.S.C. 6 667(c)(2). 
Among other things, OSHA’s costibenefit calculations must include an assessment of the 
enforcement costs that would be placed on each of these state programs. 

The attached article, “First Wave Of Md. Smoking Ban Fines Leaves Businesses Fuming,” 
Indoor Air Review 5(12): 1,lO; February, 1996, discusses the impact of the Maryland 
Department of Labor workplace smoking ban. In this article, Ileana C. O’Brien, deputy 
commissioner of labor and industry, concedes that, “[ilt would be practically impossible for the 
department to follow up on every consumer complaint with an inspection. There just isn’t enough 
time.” 

OSHA must recognize that many states have limited inspection resources. Enforcement of 
a workplace smoking regulation would add to the already enormous burden placed on state 
inspectors and would detract from the inspectors’ abilities to address serious workplace safety and 
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I health matters. 

Moreover, at the federal level, the OSH Act requires OSHA to respond to all complaints 
with an inspection, ifthe Secretary has reasonable grounds to believe that a violation of an OSHA 
standard exists. 29 U.S.C. Q 657(f)(1). Thus, federal OSHA would have no option but to follow- 
up on every complaint with an inspection. Because the OSH Act requires OSHA to inspect all 
complaints, a federal smoking ban would cause federal inspection resources to be diverted away 
fiom all other matters. 

Ogden, Michael W, “Occupational Exposure to Environmental Tobacco Smoke,” JAMA. 
1996; 275(6): 956-960. 

The attached published letter by Dr. Michael Ogden explains one of the major flaws in Dr. 
Hammond’s recent article on occupational exposure to ETS, Hammond, S.K., Sorensen, G., 
Youngstrom, R. and Ockene, J.K., “Occupational Exposure to Environmental Tobacco Smoke,” 
JAMA. 1995;274:956-960. As stated by Dr. Ogden, Hammond improperly calculated 7 days of 
nicotine exposure by d iv idq  the exposure level by 45 hours instead of 168 hours. This error 
greatly increases the estimated levels of exposure. If Hammond had used the proper calculations, 
her estimated exposure levels would have been substantially lower. 

I We appreciate the opportunity to provide this new information to OSHA. 

Truly yours, 

cc: Elaine Bynum, OSHA Docket 9ffice (w/attachments) 
Susan Sherman (w/attachments) 
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r o t h o n r t . u r b u p u d v e ~ t o r a k o t I a r w u e ~  
lorut mk”Anumingtht meuu 7- tb montton were 

hr a puioa dl68 boom However, It rppsur that 
the iotbon used only46 hovr fn the alcaLtfonotairborne 
nieotineconaartfon(riththc posrib&exnptionofrasapkr 
.cquLcd 8t “dn sutioruq. Uro, Comcttng thir mlcrleulr- 
tion sigdkntly rlkn the codusioru with M 
tentirl d e r  rirk m rtrtdd in their utkk S2E- 
companyiy Amvian M e d l d  Asaocbtion new relase. 

All ofllad d y s h  mathods ofrhkh f M 8wxtm (National 
Institpta for Occuprtionrl Wee md Halt&, Ormpational 
splety and Health M m i n i m ~  ‘on, Environmental Prom- 
tion Agency, Amerian Society for Testing and Materials, 
tntemationrl Strndvdr Oqanbfion, Assocktion of Official 
Analytical Chemists, e t 4  require that airborne concentration 
be alculu+d using the total air volume sunpled. The 
justifirstion by Hartmond et d for their unodmdox data 
trcotment (using only 46 of the 168 hours) is th.t ’smoking 
wa# UIIUmcd to be taking place for 9 b o w  8 dry on each 
workday.” However, It has k c n  h o r n  for nearly 10 yean 
that nicotine c0ncen-m do not decay to tvo quickly 
in the h n c e  of smoldag, whereas other m e u d  compo- 
nents of envir0nmtnt.l tobrcco smoke (ETSI do.’ For ex- 
unplt, it bas been demonstrated that nicotine desorbiig Crom 
interior ruriiccs and agaretta butts a n  nsult in ripniacMt 
airborne levels in Ihe absence of smoking in a well-vcntiktcd, 
grounded rirarha In that study, avenge nicotine Concen- 
trations were found to be 6.0 ~ g h d  for an overnight. &hour 
sample. Further, it hra been shown that nicotine adsorbs onto 
the outside of the prssive monitor housings used by 
Hamrnond et d md continues to be sunpled in the absence 
of other u~uccs of nicotine.‘ 
Therefore, even if no smoking occumd “after houn” in the 

workplaces studied by Hamrnond et d and even if the 
workplaces were unoccupied after business houn 
(ie, no overtime, additional workshiits, or ekrnfno crews), it 
is incontrovvubb that nicotine would continua to be col- 
lected by the pusive moniton. Accordingly, the fill aampling 
time must be used in cplculadng ahborne nicotine concen- 
trations. It appears that the concentrations reported by 
Hammond et (11 must be divided by 3.7 (1W45) to yield tbe 
actual concentrations in the workplaces studied. When cal- 
culated correctly, the average concentrations that mult for 
the selected workplaces studied by Hammond et J become 
more consistent with the per sod  e.xpors-ts of warkern in 
more typid workplaces found in other studies in thh199Os? 

- -The pvtincntisrue in occupational exposum asawrnent b 
the actual mount of exposure (u determined by personal 
monitoring) thrt the worker nctivea at work not the 
inappropriately adjusted weeklong concentration obtained 
from mtio~~p~y air sampling during 8 time in which the 
worker h mostly h n c .  Thir issue can be rcsolved by 
relevant experimental investigations and objective da& 
tvduations. Unfortunately, the vticle by Hurrtaond et al 
does not appear to meet either of these CritrriL . 

M i c b l  W. Ogden, phD 
R. J. Reynold, Tobrceo CO 
Win-Sakm, NC 
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spections resulting from ocbsr types of 
complaiots. Howeva, we h8vC to h8ve 
rubsfratid evidence or rruoarble evi- 
&aa that 1 violation is occarring. So 
-the law certainly provides that we can 
oonsidet LOUICCS of infomation, other 
t h ~  employee complaints. that am in- 
dicative of a problem." 

She said the focus ofthe Deputment 
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Smoking Banned in Most \"lorkplacss, Survey Shows 

Regional ditfemnces few 

Smoking Prohibition 
Percent of Employers with Smoking Ban in Various Areas of Workplace 
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T'blm 1: Smoklng Raatrlctlona: W c e s  
Whrt rmolslng mUlclionr r n  In place ror o t f h  rroaa? 

Nunbrr d - 
1898 

603 
1 39 
428 
609 
115 

631 
83s 
334 

886 
339 
350 
08 1 

6- 
203 
1 0 6  
97 

215 
128 
21 

PloMmd 

7s 

7s 
a2 
73 
72 n 
76 
75 
73 

71 
80 
73 
75 

71 
70 
77 
79 
87 
e7 
71 

- 

Tab10 2: Smoklng Restrlctlonr: Plant Areas 
What smoking roslrlcllonr a n  In placo tor plant r r u a ?  

~wnbor or 
E d 0 Y W - S  

1325 

420 
101 
300 
422 
79 

381 
626 
276 

635 

222 
613 

I as 

Muwrtrnurlnq 648 
FhWOISOWkO8 64 

Govwnmont 53 
Educailon 63 

Hodth 122 
RU~iVHlh0108010 104 

Roeouch i Dovdopmm 13 

Rdrbiw 
b?aet5r orronvr a 

21 

21 
I 

24 
22 
17 

19 
21 
2s 

24 
111 
22 
21 

23 
25 
19 
20 
12 
28 
29 

hnnimd 
barplh - 

krclr 
2 

2 
1 
2 
2 

2 
1 
1 

2 
1 
2 
1 

2 
2 
2 
1 

2 

prnkd 

(ri, HuUd 
A 

3 

2 
2 
4 
3 

3 
3 
1 

3 
1 
3 
2 

4 
2 
2 

5 

62 29 

62 26 
01 18 
60 29 
56 34 
75 16 

82 
61 
60 

58 
78 
65 
62 

5J 
72 
64 
79 
85 
62 
62 

26 
19 
34 

33 
18 
30 
30 

33 
23 
30 
21 
13 
29 
38 

4 6 

3 7 
1 2 
5 6 
A 8 
4 5 
4 -  
4 
4 

3 
2 
3 
3 

5 
2 
2 

1 
4 

6 
6 
2 

6 
2 
3 
6 

11 
3 
4 

1 
e 

4 
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Table 3: SmoklnQ Reatrlctionr: Outdoor Alma, 
What 8rnokhg rwtrlcllons In plwo for outdo~l  atem? 

-cdor 

Tocrljl, 
ptohb(.d 

12 

14 
I O  
12 
10 
7 

12 
0 

1s 

9 
1s 
13 
9 
0 

12 
I 
38 
10 
10 

7 

cwmtw 
b@mh 
9!%Y 

? 

8 
6 
7 
0 

12 

7 
6 
a 
7 
7 
0 
I 

4 
10 
12 
6 
6 
8 
7 

h d b d  
b*m 

h W u a d  
.Anr 

37 

sa 
34 
41 
36 
27 

4s 
37 

' 2 Q  

40 
32 
a8 
3a 

43 
37 
43 
30 
17 
aQ 
53 

Tablo 4: Srnoklng Pollcies 
-8 employer haw I wtlnen r m o k l n ~  policy? In what amas of thm wor(cplace door omployor's 
polky permit mployees lo rmoko? 

P.tcecn P l l c r c Y d m p b ~  p0uIl-g vnohhg in: 

2072 

651 
148 
453 
682 
133 

669 . 
924 
409 

066 
367 
381 
047 

724 
21 6 
112 
103 
24s 
140 
24 

74 

73 
71 
78 
76 
67 

62 
79 
04 

72 
82 
74 
7 4  

f 3  
75 
76 
92 
79 
69 
75  

14 

18 
3 

13 
14 
8 

12 
15 
14 

17 
6 

10 
1s 

23 
15 
6 

10 
2 

10 
13 

5 

7 

4 
5 
1 

6 
9 
2 

6 
2 
S 
6 

7 
5 
3 
2 

8 
8 

7 

E 
1 
7 

10 
1 

a 
8 
4 

8 
7 
0 
7 

0 
8 
8 
7 
t 

12 
4 

4 

4 

4 
9 
2 

6 
I 
2 

S 
3 
5 
4 

S 
b 
3 
1 

8 

9 

0 
3 

10 
10 
3 

' e  
10 
8 

10 
2 
6 
0 

17 
2 
3 
3 
1 
0 
4 
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21 01 

659 
140 
460 
693 
134 

682 
w3 
412 

070 
373 
j s S  
Q59 

731 
217 
11s 
103 

143 
24 

241 

8 

9 
5 
10 
8 
7 

3 
9 

36 

7 
12 
9 
6 

8 
1 1  
7 
17 
14 
2 

14 

12 
11 
17 
14 
13 

7 
14 
25 

1s 
16 
16 
12 

16 
11 
16 
15 
21 
6 
8 

I?  

20 
13 
20 
14 
14 

12 
18 
2e 

i a  
10 

12 
l a  

19 
28 
10 
0 
12 
20 
17 

Table 6: Other Smoking Issues 
HIS employar orrctod wrllr or r d d d  ventltatlon to accommodate nonsmokers? 0008 amplayor 
allow Indlv)cluatr to designale personal officer I S  rmOkinQ/nOnSmOklnfl? Doer employer refwe to 

2101 

650 
140 
460 
693 
134 

662 
933 
412 

978 
373 
385 
959 

731 
217 
11s 
103 
2 4  
1u 

24 

7 

8 
1 

6 
5 

S 
8 
0 

9 
5 
8 
7 

IO 
0 

1 1  
5 
3 
S 

21 

a 

2M0 

641 
147 
44a 
678 
133 

665 
914 
400 

955 
367 
J'IO 
936 

71 0 
21 5 
114 
102 
240 
136 
24 

10 

11 
2 

11 
11 
8 

10 
11 
0 

11 
7 
10 
10 

13 
11 
11 
10 
2 
12 
8 

2063 2 j  

648 1 1  
146 
u 7  

131 

671 3 
913 1 
4oa 2 

962 2 
s o  1 
380 1 
943 3 

71 7 2 
215 2 
112 1 
101 2 
2 u  2 
139 2 
24 A 

j : '  
686 2 1  

3 l  

J 
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